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[4210-01] 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


Office of Assistant Secretary for Housing— 
Federal Housing Commissioner 


[24 CFR Part 403] 
[Docket No. R-78-559] 
LOCAL RENT CONTROL 

Tenant Comments 


AGENCY: Office of Assistant Secre- 
tary for Housing—Federal Housing 
Commissioner, Department of Hous- 
ing and Urban Development. 


ACTION: Proposed rule. 


SUMMARY: The Department of 
Housing and Urban Development is 
considering amending the regulations 
pertaining to local rent control to pro- 
vide, in the case of unsubsidized 
projects, for tenant. comments in the 
Department’s preemption determina- 
tions as to the income level necessary 
to maintain and operate adequately 
the project. The proposed rule sets 
forth new procedures for mortgagors 
of unsubsidized projects to follow 
when requesting HUD’s preemption of 
local rent control regulations. 


DATES: Written comments and sug- 
gestions will be received until August 
23, 1978. HUD will make such modifi- 
cations as it deems appropriate in the 
final regulations. 


ADDRESS: Comments should be sub- 
mitted to the Rules Docket Clerk, 
Office of General Counsel, Room 5218, 
Department of Housing and Urban 
Development, 451 Seventh Street SW., 
Washington, D.C. 20410. A copy of 
each communication will be available 
for public inspection during regular 
business hours at the above address. 


FOR FURTHER INFORMATION 
CONTACT: 


James J. Tahash, Director, Insured 
Project Mortgage Division, Office of 
Loan Management, Office of Insured 
and Direct Loan Programs, Depart- 
ment of Housing and Urban Devel- 
opment, Washington, D.C. 20410, 
202-755-5757. 


SUPPLEMENTARY INFORMATION: 
The proposed rule sets. forth new pro- 
cedures for mortgagors of 
unsubsidized projects to follow when 
requesting HUD’s preemption of local 
rent control regulation. The proposed 
rule provides for tenant comments in 
the Department’s preemption determi- 
nation as to the income level necessary 
to maintain and operate adequately 
the project which includes sufficient 
funds to meet the financial obligations 
under the mortgage. 

These procedures include: (1) Notifi- 
cation to the tenants by the mortga- 
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gor of its intent to request preemptior 
approval by HUD; (2) an opportunity 
for tenants to examine materials sup- 
porting the mortgagor’s proposed pre- 
emption request and to make written 
comments thereon to the mortgagor 
and to HUD; and (3) after HUD has 
considered all submitted material and 
made a determination, notification to 
the tenants by mortgagor of the rea- 
sons for approval or disapproval. 

The Department has determined 
that an Environmental Impact State- 
ment is not required with respect to 
this rule. The finding of inapplicabil- 
ity in accordance with HUD’s environ- 
mental procedures handbook (HUD 
Handbook 1390.1) is available for in- 
spection at the Office of the Rules 
Docket Clerk, at the above address. 

Accordingly, it is proposed that Part 
403, of Chapter IV of 24 CFR be 
amended as follows: 

1. The table of contents is amended 
as follows: 


Subpart B—Unsubsidized Insured Projects 


Sec. 

403.5 Rental Charges. 

403.6 Initiation. 

403.7 Notice to tenants. 

403.8 Materials to be submitted to HUD in 
support of preemption request. 

403.9 Request for preemption. 

403.10 HUD procedures. 

403.11 Notification of action on preemp- 
tion requests. > 

403.12 Preemption of Prospective Term of 
Lease. 


Subpart C—Subsidized insured Projects 


Sections 403.8 Applicability, 403.9 
Rental charges, and 403.10 Proce- 
dures are renumbered as follows: 

403.20 Applicability. 
403.21 Rental charges. 
403.22 Procedures. 


Subpart D—HUD-Owned Projects 


Section 403.12 Rental charges and 
$403.13 Procedures are renumbered as 
follows: 


403.30 Rental charges. 
403.31 Procedures. 

2. Subpart B—Unsubsidized Insured 
Projects is amended as follows: 


§ 403.5 Rental Charges. 


The Department will generally not 
interfere in the regulation of rents by 
a rent control board or agency consti- 
tuted-under State or local laws (here- 
inafter referred to as board) for 
unsubsidized projects with mortgages 
insured or held by HUD. However, 
HUD will preempt the regulation of 
rents, together with any Board regula- 
tions which require the mortgagor to 
offer a lease for a term in excess of 
one year, for such a project when the 
Department determines that the delay 
or decision of a board, prevents the 
mortgagor from achieving a level of 


residential income necessary to main- 
tain and operate adequately the proj- 
ect which includes sufficient funds to 
meet the financial obligations under 
the mortgage. 


Section 403.6 is recaptioned and 
amended to read as follows: 


§ 403.6 Initiation. 


When a mortgagor determines that 
the permitted increase in rents as pre- 
scribed by the board will not provide a 
rent level necessary to maintain and 
operate adequately the project, and 
the mortgagor elects to request pre- 
emption under this subpart, it shall: 

(a) File its application for whatever 
relief or redetermination is permitted 
under the State or local law; 

(b) Notify the tenants in accordance 
with § 403.7 of this subpart, the appro- 
priate HUD office pursuant to 403.8, 
and the board of its intention to file a 
request for preemption of local rent 
control regulation pursuant to the 
provisions of regulations in this 
subpart if either the board’s written 
decision is unacceptable to the mort- 
gagor or no written decision is received 
from the board within 30 days of the 
mortgagor’s request under (a) above. 


* * * + * 


§ 403.7 Notice to tenants. 


At least 30 days before filing a 
formal request to HUD for preemption 
of local rent control regulations, the 
mortgagor shall notify the tenants of 
its intention to so file. Copies of the 
Notice shall be: 

(a) Delivered directly or by mail to 
each tenant; and 

(b) Posted in at least 3 conspicuous 
places within each structure or build- 
ing in which the affected dwelling 
units are located. 


The notice shall contain the addresses 
where the materials which constitute 
a complete submission as required by 
403.8 in support of the proposed pre- 
emption request are to be made availa- 
ble to tenants as well as the required 
information in the following format or 
equivalent thereto: 


NoTIcE TO TENANTS OF INTENTION TO FILE A 
REQUEST TO HUD FOR PREEMPTION OF 
Loca. RENT CONTROL REGULATIONS 


Date of Notice 


Take notice that on (date) we requested 
the (Name) board to review our application 
for redetermination of permitted rents. 

Take further notice that on (date), if the 
(Name) board fails to approve an income 
level necessary to maintain and operate ade- 
quately the project, or-to act upon our re- 
quest, we plan to file a request for preemp- 
tion of local rent control regulations for 
(mame of apartment complex) with the 





FEDERAL REGISTER, VOL. 43, NO. 142—MONDAY, JULY 24, 1978 
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United States Department of Housing and 
Urban Development (HUD). The requested 
preemption action is supported by the fol- 
lowing: 

(1) HUD approved. Gross. Potential 
Income: Year approved. 








" (2) Current Total Residential Rents Al- 
lowed by Local Rent Control Board, 
¢ 





" (3) Projected Total Annual Residential 
Rents Allowable Under Local Board Regula- 
tions 6 Months After Date of this Notice, 





" (4) Income Required to Operate Project as 
Supported by Profit and Loss Statement 
Being 
¢ 


Submitted to HUD, 





Copies of the materials that we intend to 
submit to HUD in support of our request 
will be available during normal business 
hours at (address) for a period of 30 days 
from the date of this notice for inspection 
and copying by tenants of (name of apart- 
ment complex) and if the tenants wish, 
legal or other representatives duly author- 
ized in writing to act for one or more of the 
tenants. 

During a period of 30 days from the date 
of this notice, tenants of (name of apart- 
ment complex) may submit written com- 
ments on the proposed preemption request 
to us at (address). Tenant representatives 
may assist tenants in preparing those com- 
ments. The inspection and comment period 
will be extended as necessary to assure a 30- 
day comment period on a complete submis- 
sion and to allow at least 5 days to comment 
on any written decision made by the Board 
if received by the mortgagor on or before 
the expiration of the thirty day period and 
which was not available to the tenants 
during the first 25 days of the 30-day 
period. These comments will be transmitted 
to HUD, along with our evaluation of them 
and our preemption request. You may also 
send a copy of your comments directly to 
HUD at the following address: United 
States Department of Housing and Urban 
Development (address of local HUD field 
office with jurisdiction over preemption of 
rents for the project) Attention: Director, 
Housing Re: Project No. (Name of Apart- 
ment Complex). HUD will approve or disap- 
prove the preemption request in whole or in 
part upon reviewing the materials and com- 
ments. When HUD advises us in writing of 
its decision on our request, you will be noti- 
fied at least 30 days before any change in 
the rental structure is put into effect, in ac- 
cordance with the terms of existing leases. 
(Name of mortgagor or managing agent.) 

The mortgagor shall comply with all rep- 
resentations made in this Notice. 


* * * . *« 

A new § 403.8 is added as follows: 
§ 403.8 Materials to be submitted to HUD 
in Support of Request for Preemptien. 


(a) After posting or delivery of the 
notice as required by § 403.7, the mort- 
gagor shall immediately send HUD no- 


tification of its intention to file a pre-. 


emption request, to include: 

(1) The written notice to the ten- 
ants, which will state the date of its 
posting and/or distribution. 
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(2) An annual Statement of Profit 
and Loss, on a form prescribed by the 
Commissioner, audited by an inde- 
pendent public accountant and cover- 
ing the most recently ended account- 
ing year, and an unaudited accrual 
Profit and Loss Statement on a form 


‘prescribed by the Commissioner for 


the intervening period since the date 
of the last annual statement, if more 
than four months have elapsed since 
that date, with the mortgagor’s certifi- 
cation as to its accuracy. 

(3) A certified statement which pro- 
vides a separate breakdown for the 
percentage of vacancies for the pres- 
ent and previous year. 

(4) A certified statement which pro- 
vides a separate breakdown of the 
actual rent loss due to nonpayment of 
rent for the past 2 years. 

(5) A certified statement which pro- 
vides a separate breakdown of rent 
loss due to tenant turnover for the 
past 2 years. 

(6) A certified statement covering 
known approved rate or cost increases 
not yet experienced by the project 
which can be documented: 

(i) Tax rates or appraisals 

(ii) Utility rates 

(iii) Contracts for employees or ser- 
vices 

(iv) Insurance 

(7) A certified statement covering 
known decreases of rates or costs not 
yet experienced by the project which 
have been approved and can be 
documented. If none, so certify. 

(i) Tax rates or appraisals 

(ii) Utility rates 


vices 

(iv) Insurance ’ 

(8) A copy of the full application to 
the board with supporting documenta- 
tion. 

(b) The local HUD office shall, 
promptly upon receipt, review the 
mortgagor’s submission to ascertain 
that it.is complete as required by para- 
graph (a) of this section. Should the 
submission be found incomplete, the 
local HUD office shall notify the 
mortgagor within 48 hours of said 
review of its determination that fur- 
ther material is necessary to consti- 
tute a complete submission as defined 
in paragraph (a) of this section. 

(c) When the submission is com- 
plete, the HUD office shall hold the 
mortgagor’s submission as specified in 
(a) of this section in abeyance until 
the preemption request is received 
pursuant to § 403.9. 

(d) If the mortgagor subsequently 
résubmits any change to the submis- 
sion as described in paragraph (a) (1) 
through (7) of this section, it will be 
required to provide the tenants with 
an additional 30 days to comment. 


* * * * * 


(iii) Contract for employees or ser- 
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A new § 403.9 is added as follows: 


§ 403.9 Request for preemption 


(a) Upon expiration of the period for 
tenant comments required in the 
notice format and after review of the 
comments submitted to it, the mortga- 
gor may submit its request for pre- 
emption which must include the fol- 
lowing: 

(1) A certification by the mortgagor 
following the requirements specified 
in § 403.9(b); 

(2) Copies of all written comments 
submitted by the tenants to the mort- 
gagor, 

(3) The mortgagor’s evaluation of 
the tenants’ comments with respect to 
the request; and 

(4) The board’s decision or a state- 
ment from the mortgagor certifying 
that a decision from the board has not 
been received. 

(b) The certification of the mortga- 
gor as required by § 403.9(a)(1) shall 
include the following: 

(1) That the notice required by 
§ 403.8 was given pursuant to the pro- 
visions of that section; 

(2) That the mortgagor has taken 
reasonable steps to assure that the 
substance of the Notice has been con- 
veyed to each resident household, and 
in cases where the Notice was posted, 
that the mortgagor exercised its best 
efforts to assure that the Notices were 
maintained intact and in legible form 
for the specified thirty (30) days; 

(3) That the copies of the materials 
submitted in support of the preemp- 
tion request were located in a place 
reasonably convenient to tenants in 
the project during normal business 
hours and at least one evening a week 
after business hours, and that requests 
by tenants to inspect such materials, 
as provided for in the notice were hon- 
ored; 

(4) That copies of all comments re- 
ceived from the tenants were consid- 
ered and are being transmitted to 
HUD together with the certification; 
and 

(5) That “under the penalties and 
provisions of Title 18, United States 
Code, Section 1001, the statements 
contained in this application and its 
attachments have been examined by 
me and, to the best of my knowledge 
and belief, are true, correct, and com- 
plete.” 

(c) Should the mortgagor receive a 
delayed decision from the board after 
filing its preemption request, HUD 
shall be immediately informed and 
furnished with a copy. 


* ” 7 * -* 


A new § 403.10 is added as follows: 
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§ 403.10 HUD procedures. 


(a) The local HUD office will review 
the information submitted by the 
mortgagor together with the decision 
of the board, if any, and shall make a 
report if it deems the delay or decision 
of the board fails to provide adequate 
residential income to protect the De- 
partment’s economic interest in the 
project and the board will not modify 
its position to the satisfaction of the 
local HUD office. The report shall be 
sent to the Office of Loan Manage- 
ment, Headquarters, (hereinafter re- 
ferred to as Office of Loan Manage- 
ment) and shall include appropriate 
recommendations concerning’ the 
action that should be taken by HUD. 

(b) The Office of Loan Management 
will review the report and will consider 
whether to preempt the board’s regu- 
lation. If it finds that the income level 
permitted by the Board is inadequate 
to maintain the project as described in 
§ 403.5, it shall issue a formal certifi- 
cate to the Board that its authority 
has been preempted as to such rents. 
Copies of the certificate shall be trans- 
mitted to the mortgagor, the local 
HUD office, and the board. 


» a * * * 


A new § 403.11 is added as follows: 
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§ 403.11 Notification of action on preemp- 
tion request. 


{a} After HUD has considered the 
preemption request which meets the 
requirements of § 403.9 and has made 
its determination to approve or disap- 
prove the request, it will furnish the 
mortgagor with a written statement of 
the reasons for approval or disapprov- 
al. The mortgagor shall make known 
to tenants, by posting or delivery in 
the manner outlined in § 403.7 the rea- 
sons for approval or disapproval. 

(b) The mortgagor may effect collec- 
tion of the HUD-approved income 
level which is set at the time of the 
preemption determination after the 
expiration of 30 days notice to the ten- 
ants, subject to the terms and rights a 
tenant may have under the existing 
lease. 

(c) Once the project reaches the 
income level approved under these 
procedures, the project will be re- 
turned to the control of the local rent 
control board covering both the rents 
and the terms of prospective leases. 

* * ” » = 


A new § 403.12 is added as follows: 


§ 403.12 Preemption of prospective term 
of lease. 


(a) In those instances where it will 


take more than 60 days (2 months) for 
the project to reach the new income 


levels, HUD preemption of prospective 
lease terms shall be effective for those 
new or renewed leases which by regu- 
lation of a local rent control board 
would require the mortgagor to offer a 
lease for a term in excess of one year. 

(b) As a condition for HUD preemp- 
tion, the mortgagor must give only one 
year leases to tenants whose leases 
expire during the preemption period. 

3. In Subpart C—Subsidized Insured 
Projects, §§ 403.8, Applicability 403.9 
Rental charges, and 403.10 Proce- 
dures are renumbered as follows: 


Sec. 

403.20 Applicability. 
403.21 Rental charges. 
403.22 Procedures. 


4. In Subpart D—HUD-Owned 
Projects, §§403.12 Rental charges 
and 403.13 Procedures, are renum- 
bered as follows: 


Sec. 
403.30 Rental charges. 
403.31 Procedures. 


AUTHORITY.—Section 7(d), 
Act; 42 U.S.C. 3535(d). 


Issued at Washington, D.C., July 17, 
1978. 


of the HUD 


LAWRENCE B. SIMONS, 
Assistant Secretary for Hous- 
ing—Federal Housing Commis- 
sioner. 


{FR Doc. 78-20482 Filed 7-21-78; 8:45 am] 
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